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Mr. Harrison. Your Honor, then, will grant me leave to 
amend the answer so as to plead that as a separate defense, and 
to make the amended answer cover the facts established by the 
evidence at the trial? 

The Court. Yes, and the judgment will be for the defendants. 



Review of Recent Cases 

One of the most noteworthy phenomena in a review of recent 
decisions in the Supreme Court and District Courts of Ap- 
peal in California during the period covered by this review 
is the absence of reference to the war, — a fact observable not 
alone in the decisions of the Pacific Coast states but in those of 
other states. When we examine the reports of the federal courts 
on the other hand, we find a large proportion of their space 
occupied with questions arising out of the war. This is indicative 
of the extensive rearrangement in legal and governmental affairs 
that has been brought about by our entry into the world conflict. 
Doubtless as time goes on questions arising out of war condi- 
tions and war legislation will find their way into the state courts, 
but as yet the federal courts have almost had a monopoly of 
litigation involving such problems. 

In the field of public law, for example, there is not a single 
reference during this period to international law to be found in 
the reports of the decisions of the four courts of appeal in the 
State of California. Private international law, as some writers 
prefer to call the subject of conflict of laws, is represented by 
two cases only, Estate of Bosetly 1 and Utah State National Bank 
v. Smith. 2 The first named case reaffirms the familiar doctrine 
of Kraemer v. Kraemer 3 that property acquired in New York 
and New Jersey as separate property of the husband does not 
lose its character and become community property because of a 
change of domicile to California. It is interesting to note that 
the courts in adopting this view have to a certain extent person- 
ified the property, separate or community, and treat it as sep- 
arate despite its transmutations into new forms of ownership. 



i (Aug. 8, 1918), 56 Cal. Dec. 187. 

2 (June 12, 1918), 26 Cal. App. Dec. 1195. 

3 (1877), 52 Cal. 302. See also, Warner's Estate (1914), 167 Cal. 686, 
140 Pac. 583; Estate of Nicolls (1912), 164 Cal. 369, 129 Pac. 278; 
Brunner v. California Title etc. Co. (1914), 26 Cal. App. 35, 145 Pac. 
741 ; Ballinger, Community Property, § 47. On the foreign law, see 
Arntz, Revue de droit international, 1880, 323-331. 
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The other case, Utah State National Bank v. Smith which holds 
that the question of the negotiability of a note is determined by 
the law of the place of payment, is interesting for its observa- 
tions concerning Navajo County Bank v. Dolson, 4 which says that 
the law of the place of making governs. The statement in that 
case is contrary to the almost universal view, and notwithstand- 
ing the apologies made for it in Utah State National Bank v. 
Smith and by the writer of a note in this Review will hardly 
bear close analysis. 5 

Constitutional law, in the usually accepted sense, is illustrated 
by several cases. One of the most interesting of these is In the 
Matter of the Application of Sam Farb, 6 in which chapter 172 
of the Statutes of California of 1917 prohibiting an employer 
from entering into a contract requiring an employee to surrender 
to the employer all his tips was held unconstitutional. 7 The 
admirably written opinion of Melvin, J., giving expression to the 
decision of the court, demonstrates that the act is one designed 
not to protect the public but rather to incite the waiter to exact 
larger contributions from his victims. The court concedes that 
an anti-tipping act might well be within the police power. How- 
ever little one may sympathize with Adams v. Tanner and Cop- 
page v. Kansas, 8 both extensively cited and relied upon by the 
court, where the principles of liberty of contract were to our 
mind exaggerated, one cannot agree with the dissenting justice's 
opinion as to the "outworn fiction upon which Adam Smith pre- 
dicated much of his impractical economics." Regulation, not 
prohibition, would seem to be the remedy for the serious evils 
involved in the present tipping system. The reader who is inter- 
ested in the important legal and economic implications of the 
tip will read with pleasure Professor Courtney Kenny's article 
in the Law Quarterly Review on "Jhering on Trinkgeld and 
Tips." 9 

The police power is also involved in Binford v. Boyd, 10 where 
the act providing for the certification of architects was held to 
be valid only to the extent that it was designed to protect the 
public by securing safety and general welfare in building opera- 
tions. Another case involving constitutional law is Hunt v. Su- 



* (1912), 163 Cal. 485, 126 Pac. 153, 41 L. R. A. N. S. 787. 

5 4 California Law Review 141. See a valuable discussion of the whole 
subject by Professor Lorenzen in the Minnesota Law Review for January, 
February and March, 1917. 

6 (In Bank, July 30, 1918), 56 Cal. Dec. 131. 

7 Statutes, California, 1917, 257. 

8 Coppage v. Kansas (1915), 236 U. S. 1, 59 L. Ed. 441, 35 Sup. Ct. 
Rep. 240; Adams v. Tanner (1917), 244 U. S. 590, 61 L. Ed. 1336, 37 Sup. 
Ct. Rep. 662, Ann. Cas. 1917 D. 973. 

9 32 Law Quarterly Review, 306. 

i° (June 29, 1918), 56 Cal. Dec. 19. 



REVIEW OF RECENT CASES 457 

perior Court, 11 where the following argument was made: Section 
770 of the Penal Code is unconstitutional in attempting to confer 
a power of review on the Supreme Court in cases for the removal 
of public officers, because the Court under the Constitution can 
only review criminal cases prosecuted by information or indict- 
ment. This has already been decided. 12 The petitioner argued 
that the invalidity of Section 770 of the Penal Code carried with 
it the whole chapter. The court held that this was a clear 
case of partial invalidity only. The constitutionality of the Act 
of 1907 prohibiting combinations is sustained in People v. H. 
Jevne Company. 13 

The field of administrative law, so closely connected with 
constitutional law, is that which is most rapidly evolving. The 
extension of governmental activities is illustrated by Keller v. 
City of Los Angeles, 1 * where the city of Los Angeles was held 
liable for damages suffered by a boy who was a guest at a 
summer camp maintained by the city, because of the city's omis- 
sion to give proper medical care to an injury sustained by him. 
As the state and its agencies enter the field of private enterprise 
it is essential that the traditional immunity from liability be dis- 
carded, as it has been discarded in every legal system save the 
English and American. 15 The weakening of the conception of 
sovereignty, which Dr. Ehrlich points out in his article in this 
number of the Review, is illustrated by this tendency. It is still 
probably correct under the decisions to say, as is said in Panama 
Pacific International Exposition Co. v. Panama Pacific Interna- 
tional Exposition Commission of the State of California, 16 that 
"the rule of interpretation is that if any ambiguity exist .... 
and two or more interpretations equally reasonable are deducible 
.... that one is to be taken which is favorable to the state, 
rather than either of those which are against it." But it may 
be doubted whether the principle is, in view of the activities of 
the modern state, a sound one in policy. 17 The immunity of 
charitable corporations from liability for injuries to patients, 
which has sometimes erroneously been attributed to the principle 
of the sovereign's immunity from suit, is held to cease when the 
charity runs a hospital for profit. The case which so holds, 
Stewart v. California Medical Missionary etc. Society, 1 * has 



11 (July 1, 1918), 56 Cal. Dec. 27. 

12 (1914), 168 Cal. 531, 143 Pac. 752. 

» (Aug. 2, 1918), 27 Cal. App. Dec. 214. 

" (Aug. 3, 1918), 27 Cal. App. Dec. 225. 

15 Maguire, State Liability for Tort, 30 Harvard Law Review, 20. 

18 (Aug. 12, 1918), 56 Cal. Dec. 230. 

17 See dissenting opinion of Story, J., in Charles River Bridge v. 
Warren Bridge (1837), 11 Pet. 420, 600-601, 9 L. Ed. 773. 

18 (June 19, 1918), 55 Cal. Dec. 865. 
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previously been commented on in this Review, where the decision 
of the appellate court now sustained was favorably reviewed. 19 

The activities of municipal corporations are further illustrated 
by Riverside Portland Cement Co. v. City of Los Angeles. 20 The 
city of Los Angeles had entered into a contract with the county 
of Los Angeles to purchase cement to be manufactured by the 
county. The Court had previously held that the law which at- 
tempted to authorize the county to embark in a manufacturing 
enterprize was violative of the constitution. 21 The contract in 
the present case was therefore void. When a municipal cor- 
poration takes benefits as a private owner, it must sustain the 
burdens. The leasehold interest of the city of Los Angeles in 
the San Pedro tide lands is therefore subject to taxation by the 
State, though the court had previously decided to the contrary. 22 
The new decision which reverses the former holding is San 
Pedro &c. R. Co. v. City of Los Angeles. 23 

If the argument in Wolf skill v. City Council of Los Angeles 2 * 
had prevailed, that the determination by the council that an elec- 
tion petition was signed by the requisite number of qualified 
electors, was a judicial act reviewable by certiorari, and made 
invalid by the fact that the council acted upon the report of its 
clerk, the machinery of government would have been disastrously 
affected. It would seem very clear that there is no limitation 
upon the manner in which a board acts, provided it acts reason- 
ably. The machinery of municipal government was also involved 
in Hunt v. Superior Court. 25 The case holds that the person 
who was treasurer of the county of Los Angeles when the county 
charter went into effect remained a "state" official, removable 
under the Penal Code provisions and not under the charter pro- 
visions. The political experiment involved in the county charter 
will be watched with interest. For most purposes the county 
has in the past seemed rather an artificial subdivision, but it may 
be that in view of the extension of transportation and communi- 
cation facilities making possible larger political units, it may 
constitute a more effective administrative machine than the city. 

Under the heading of municipal corporations, the law of street 
assessments may well be considered. The most interesting of 
the cases on this subject is Dillingham v. Welch, 26 where the Su- 
preme Court agreeing unanimously that the assessment was 



19 6 California Law Review, 307. 

2" (July 31, 1918), 56 Cal. Dec. 113. 

2i City of Los Angeles v. Lewis (1918), 54 Cal. Dec. 218. 

22 San Pedro etc. Ry. Co. v. City of Los Angeles (1914), 167 Cal. 425, 
139 Pac. 1071. 

23 (Aug. 12, 1918), 56 Cal. Dec. 213. 
2* (July 31, 1918), 56 Cal. Dec. 121. 
2«(July 1, 1918), 56 Cal. Dec. 27. 

2« (July 31, 1918), 56 Cal. Dec. 110. 
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bad because of substantial defects in the resolution of intention, 
divided upon the question whether a mere technical error, though 
in a jurisdictional matter, rendered the assessment void, where 
the defect could by no possibility injure the property owner to 
be assessed. The question goes deeper than the surface and 
really involves the fundamental question of the relation of judic- 
ial to legislative power. 

Workmen's compensation cases may properly be classed in the 
general field of constitutional and administrative law, using the 
words in a broad sense. The most interesting of the recent crop 
of cases is that of Whiting-Mead Commercial Company v. Indus- 
trial Accident Commission, 27 previously reviewed in this publi- 
cation on the judgment in the District Court of Appeal. 28 An 
injury sustained by the burning of a bandaged hand occasioned 
by the employee lighting a cigarette and igniting tne turpentine 
with which the bandage was saturated is an injury arising out 
of his employment. Mr. Justice Sloss' remarks about tobacco 
will interest the reader who looks for human interest in the law 
reports. 

There is the usual number of well worn points in criminal law 
and procedure, disposed of for the most part in the usual routine 
manner. Reversals are very infrequent. The case of People v. 
Mooney 29 holding that a judgment in a criminal case cannot be 
set aside by a motion in the nature of a writ coram nobis on the 
ground that it was procured by perjured testimony is, aside from 
its great public importance, a case of legal importance because 
of the point involved. It would have been most startling to learn 
that such a point was well taken, for the finality of judgments 
against attacks on the ground that they were procured by -per- 
jured testimony is almost a fundamental postulate of our legal 
order. Historically there never existed the right to question a 
verdict in a criminal case in this way, though equity entertained 
bills of review in civil cases under certain conditions. 30 The par- 
doning power and the powers of the chancellor as keeper of the 
King's conscience were once, if we travel back through legal 
history, not so far apart. The pardoning power in the modern 
state is ample to afford relief in criminal cases in situations of 
great injustice. 

People v. Mendosa 31 settles the procedure under the inde- 
terminate sentence law. Under section 1168 of the Penal Code, 
"the judgment of the court properly consists of a recital of the 



« (July 3, 1918), 56 Cal. Dec. 45. 

28 6 California Law Review, 233. 

29 (July 15, 1918), 56 Cal. Dec. 64. 

30 San Francisco etc. Co. v. Stevinson (1917), 166 Pac. 338, commented 
on in 6 California Law Review, 154. 

" (July 9, 1918), 56 Cal. Dec. 55. 
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offense of which the defendant stands convicted, a designation 
of the state prison to which he is committed and nothing more." 
People v. Lawson 32 establishes the proposition that the provisions 
of the Penal Code respecting the formation of juries do not apply 
to juries impanelled to determine sanity. Such proceedings are 
"special proceedings of a civil nature", and the provisions respect- 
ing challenges in the Penal Code do not apply to them. 

People v. Fowler* 3 is an interesting case. The decedent was 
possibly killed by an automobile passing over him, but he had 
been knocked down by the defendant and left in the road. The 
possibility that the defendant's act may not have killed the 
deceased did not exonerate the defendant, since the running over 
was a natural and probable result of the latter's conduct. The 
jury found against the claim of self defense, and defendant ob- 
jected to the fact that the trial court read to the jury section 197, 
subdivision 3 of the Penal Code. The Supreme Court held there 
was no error because defendant did not ask for a proper instruc- 
tion, but Mr. Justice Shaw points out that there is an obvious 
misprint in said section. The words "engaged in mortal combat" 
are evidently a misprint for "engaged in mutual combat", which 
means a duel or fight with the consent of both parties. It is 
an unfortunate commentary on the form of our legislation that 
the most fundamental of all personal rights is defined is such a 
careless manner. The Fowler case contains a good discussion 
on the difference between confessions and admissions, also on the 
necessity for a request for instructions. 

Procedure is frequently classed under public law. The tend- 
ency to disregard formal points in this department continues to 
be prominent, and the courts are eager to reach the merits even 
though the machinery provided for that purpose by the legislature 
be defective. Thus, in the matter of the disbarment of attorneys, 
no procedure is provided by the Code of Civil Procedure in cases 
where the disbarment is for conviction of a felony or misde- 
meanor involving moral turpitude. But in Barnes v. District 
Court of Appeal, Second Appellate District, 33 * the Supreme Court 
says "the court may adopt any suitable process or mode of pro- 
ceeding which may appear most conformable with the spirit of 
the code," and refers to section 187 of the Code of Civil Pro- 
cedure. Inartificial pleadings of negligence are sustained in 
Opitz v. Schenck 3 * and McGuire v. Miller 5" Lux. 35 The fault 
in Manwell v. Durst Bros. se was rather in the substance than the 



3 * (Aug. 10, 1918), 56 Cal. Dec 206. 
»» (July 3, 1918), 56 Cal. Dec. 42. 
a* (Aug. 2, 1918), 56 Cal. Dec. 151. 
w (Aug. 2, 1918), 56 Cal. Dec. 144. 
38 (Aug. 14, 1918), 56 Cal. Dec. 235. 
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form. In Glidden v. Diamond 66 Cattle &c. Company," a stock- 
holder's bill in equity, wholly omitted the allegation of a demand 
upon the company, while in /. F. Lucey Co. v. McMullen, 3 * a 
suit for unpaid subscriptions, the pleader averred that the stock 
upon which he sought to enforce the liability had been issued 
without consideration, thus pleading himself out of court. But 
in both these cases of gross substantial fault, the pleadings were 
held to be cured by other proofs and allegations. Busch v. Los 
Angeles Railway Corporation 39 is similar in its result. There is 
no justification for the complaint still sometimes ignorantly made 
that our courts are overlooking the merits of cases and deciding 
on points of form. He must, indeed, be a skillful advocate who 
can by the use of the rules of pleading and evidence now-a-days 
prevent a determination on the merits in the courts of appeal. 
The only case, for example, worthy of mention in a general 
review such as this, which deals with questions of trial and evi- 
dence is Rose v. Southern Trust Company, 40 where it was held 
that a claimant against an estate could not introduce testimony 
given by her on a former trial during the life time of the alleged 
debtor. The contention that because she was disqualified to 
testify under section 1880 subdivision 3 of the Code of Civil 
Procedure, she was entitled to use her former testimony, because 
"unable to testify" under section 1870 subdivision 8 was answered 
by pointing out that one who cannot be a witness is not "unable 
to testify" but is forbidden to do so. In Bryant v. Whitney* 1 an 
important point of practice on trials is settled. The defendant 
does not have to deny formally the allegations of an amended 
complaint filed at the trial under leave of Court. 

For the purposes of this review it is convenient to divide the 
field of private law into three parts: commercial or business law, 
property law, the law of torts and persons. In the general field 
of business law, noteworthy cases involving the law of contracts 
are People v. H. Jevne Company," already mentioned, holding a 
combination in restraint of trade to be illegal, and Hare v. 
McGue, 43 to the effect that a contract to procure testimony in 
consideration of sharing in the recovery is illegal and void. Smith 
v. McDonald 44 was a curious case. There was an acknowledg- 
ment of an indebtedness with a provision that the obligation should 
be void if sued upon. The court held this did not create a legal 



« (July 25, 1918), 56 Cal. Dec. 90. 

38 (June 20, 1918), 55 Cal. Dec. 870. 

»» (July 17, 1918), 56 Cal. Dec. 71. 

40 (July 30, 1918), 56 Cal. Dec. 103. 

" (Aug. 2, 1918), 56 Cal. Dec. 142. 

« (Aug. 2, 1918), 27 Cal. App. Dec. 214. 

« (Aug. 12, 1918), 56 Cal. Dec. 227. 

** (June 12, 1918), 26 Cal. App. Dec. 1193. 
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obligation, but merely an honorary one. Gero v. Rickey* 6 holds 
that evidence of custom cannot be received to explain an unam- 
biguous contract. There was no provision in a contract for the 
sale of land for the payment of interest on deferred payments, 
and the court refused evidence to show a custom to pay interest 
in such cases. 

Business men as well as lawyers will be interested to know 
that one doing business under a fictitious name is not forbidden 
to begin an action, though he cannot "maintain" it unless he files 
a certificate in accordance with the statute. This was held in 
Roullard v. Gray.** Another decision, of great importance to 
business men, is California Vegetable Union v. Crocker National 
Bank." A banker is not liable to his customer for paying forged 
checks where monthly statements with cancelled checks were 
returned to the depositor. The decision is good sense and good 
law. In the complicated affairs of modern life, people must 
exercise some degree of cafe respecting their own affairs, and 
should not be heard to complain if they omit such an elementary 
precaution as looking over their bank statement when it is given 
to them. 

Cases dealing with negotiable paper are Pezzoni v. Greenwell* s 
and Utah State Bank v. Smith.* 9 The first enunciates a socially 
desirable result to-wit: that an assignment of a negotiable prom- 
issory note before maturity as collateral security for a preexisting 
indebtedness to a person without notice cuts off the defences 
of lack of consideration and fraud. The second of these cases 
reaffirms Smiley v. Watson,' to the effect that a provision for 
acceleration of maturity on default in payments of interest at the 
option of the holder renders a note non-negotiable. Smiley v. 
Watson and Utah State Bank v. Smith probably do not express 
the law as it now is, in view of the provisions of the Negotiable 
Instruments Law. Section 3083 subdivision 3 of the Civil Code 
does not, it is true, expressly cover the situation, but the prin- 
ciple of that subdivision does, especially where taken in con- 
nection with Section 3266 d providing that the rules of law and 
equity "including the law merchant" shall govern in all cases 
not provided for in the title. It is to be hoped that the courts in 
interpreting the Negotiable Instruments Law will bear in mind 



« (Aug. 1, 1918), 27 Cal. App. Dec. 198. 

*« (Aug. 20, 1918), 27 Cal. App. Dec. 247. 

« (July 8, 1918), 27 Cal. App. Dec. 121. 

48 (Aug. 2, 1918), 56 Cal. Dec. 140. See the important article by 
Professor Chafee, Harvard Law Review, June, 1918, on Rights in Over- 
due Paper. 

< 9 (June 12, 1918), 26 Cal. App. Dec. 1195. 

*> (1913), 23 Cal. App. 409. 
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the admonition of Mr. Justice Hughes respecting the necessity of 
uniformity in interpreting such acts. 51 

Merchants National Bank v. Carmichael 52 recognizes that to 
constitute an account stated there must be a liability and that "an 
account stated cannot be made to create a liability where none 
existed before". Still it is not necessary that there be cross 
demands or more than a single transaction to serve as a basis 
for an account stated. Even though an instrument may not tech- 
nically be an account stated, it may serve as evidence of an 
implied promise to pay. 

A point of commercial law not always easy to determine is 
the question whether one is a mere broker or middleman or an 
agent exercising discretion. If he is the former, It is held in 
Car others v. Caine,* 3 he may receive a commission both from the 
seller and the buyer, though he does not disclose to either party 
that he is paid by the other. 

The law of corporations has had some interesting applica- 
tions during the period under review. An illustration of the 
principle of "piercing the veil of the corporate entity" is afforded 
by Stanford Hotel Co. v. M. Schwind Company,** where a cor- 
poration which was in effect a mere continuation of a prior one 
was held liable on the latter's contracts. In Nelson Manufactur- 
ing Co. v. Rush 65 a "credit manager" is held to be prima facie 
a proper officer of a corporation which furnished materials for 
a building upon whom the owner of a building may make a 
demand to give the "stop notice" provided for in the mechanics' 
lien law. These cases indicate the same tendency towards liber- 
ality in interpreting the substantive law as those above referred 
to in connection with the law of procedure. 

Two cases upon the liability of stockholders are important. 
In Sherman v. Harley,™ the Supreme Court reaffirms the estab- 
lished doctrine of this state that a stockholder to whom stock is 
issued for a consideration substantially less than its par value is 
liable to creditors for the difference between the issue value and 
par value. But the case holds that where a creditor knows of the 
facts surrounding the issue, he cannot insist upon the payment 
of such difference. /. F. Lucey Co. v. McMullen 57 adopts the 

51 Commercial National Bank v. Canal Louisiana Bank & Trust Co. 
(1916), 239 U. S. 520, 60 L. Ed. 417, 36 Sup. Ct. Rep. 194; Harrison, The 
Adoption of the Negotiable Instruments Law in California, 6 California 
Law Review, 23. Mr. Harrison points out (p. 24, note 4), that the title 
of the California Act declares the intention to make the law of negotiable 
instruments in the State of California uniform with the law of other states. 

32 (June 27, 1918), 56 Cal. Dec. 10. 

63 (Aug. 19, 1918), 27 Cal. App. Dec. 244. 

s* (Aug. 23, 1918), 27 Cal. App. Dec. 259. 

ss (July 30, 1918), 56 Cal. Dec. 106. 

58 (July 30, 1918), 56 Cal. Dec. 98. 

s' (June 20, 1918), 55 Cal. Dec. 870. 
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principle of Handley v. Stutz, 58 and draws a distinction between 
the case where the stock is issued as an original issue and where 
it is issued as a bonus for a loan after the corporation has become 
a going concern. In the latter case, the issue of stock for less 
than its par value, if fairly made, does not obligate the stock- 
holder to pay the par value for the benefit of creditors. In 
McGiness v. Western Securities Company, 69 the right of a stock- 
holder to rescind his subscription for stock on the ground of fraud 
was involved. The right was lost by his delay of from six to 
ten months in taking steps to rescind. 

Points of interest in property law were involved in several 
cases, none of them of particular novelty, however. In Gomez 
v. Reed™ the Supreme Court reaffirmed the principle that an 
action of trespass vi et armis as distinguished from ejectment 
need not, under the Constitution be begun in the county where 
the locus in quo is situated. A statement in the opinion may lead 
to misunderstanding. The court, speaking of the complaint, says : 
"It does not allege that the plaintiff was entitled to possession at 
the time the action was begun and it does not ask for the re- 
covery of possession." The Court apparently does not intend to 
overrule Hutchinson v. Perley, 61 which represents the uniform 
opinion in regard to the sufficiency of a complaint in ejectment, 
viz., that such complaint is good if it counts merely on plaintiff's 
possession as against a wrongdoer. The statement is not made 
for the purpose of defining what the complaint in ejectment must 
contain, but only for the purpose of illustrating the aim and 
intent of the pleader. It can scarcely be called dictum even, but 
it is one of those phrases which some lawyers like to seize upon 
in the opinions of the Supreme Court and compel the courts and 
opposing counsel to waste time in explaining. 

Krotzer v. Clark 62 illustrates the difficulties in which a pos- 
sessor of land may become involved where he agrees to sell the 
property possessed by him and is unable to give a good title. 
"Before the plaintiff can terminate the right of purchase, he must 
allege and prove either that he has performed on his part, or that, 
for reasons not attributable to his fault, he is unable to perform." 
This may conceivably cause the seller much delay and expense, 
especially where vendee is in possession. The superiority of the 
procedure under the practice in the Court of Chancery, where in 
cases of defects in title, not amounting to an absolute want of 
title, the judgment for specific performance is entered subject to 
a reference to determine the extent and nature of the defect, is 

58 (1891), 139 U. S. 417, 35 L. Ed. 227, 11 Sup. Ct. Rep. 530. 

59 (Aug. 2, 1918), 27 Cal. App. Dec. 214. 
«o (Aug. 10, 1918), 56 Cal. Dec. 206. 

61 (1854), 4 Cal. 33, 60 Am. Dec. 578. 
« 2 (Aug. 12, 1918), 56 Cal. Dec. 221. 
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apparent. 63 Two other cases dealing with equitable doctrines re- 
specting property are Allen v. Wilson 8 * and Bryant v. Whitney.*" 
In the first case, the vendor's interest was held subject to a me- 
chanics' lien, notwithstanding the doctrine regarding equitable 
conversion under a contract of sale; in the second case, covenants 
imposing building restrictions pursuant to a general plan of im- 
provement of a tract were held to be unenforceable in equity, 
where they had been disregarded by the owners and where the 
value of the property was not diminished by their disregard. The 
case illustrates the advantages of the flexible system of property 
law which equity enforces. 

A question of statutory interpretation was involved in Churchill 
Company v. Kingsbury.** The Political Code in section 3493m 
authorizes the sale by the State of lands "now uncovered or which 
may hereafter be uncovered by the recession or drainage of the 
waters of inland lakes and inuring to the State by virtue of her 
sovereignty." The Supreme Court held that this language did 
not authorize the sale of lands on the margin of a navigable lake 
which were covered by water during a part of the year. While 
the decision gives effect to the ordinary meaning of language, 
it is difficult to harmonize the legislative intent with actual facts 
and legal conditions. At the time of the passage of the act, 
what lands were included under the description of lands "now 
uncovered" by the recession of such waters? Manifestly accre- 
tions then added to riparian lands could not be affected by the 
subsequent act of the legislature. The act seems in need of 
further elucidation, especially with respect to riparian rights and 
the doctrine of accretions. 

The law of boundaries is illustrated by two cases, Silva v. 
Azevedo,* 1 where a line fixed by agreement, both parties being 
uncertain as to the true line, was held to become the boundary 
by acquiescence, and Warden v. South Pasadena Realty &c. Com- 
pany* 8 which illustrates the unfortunately too well settled rule 
of this state that a call along the northerly line of a road indi- 
cates an intent to exclude the road itself. Upon both of these 
matters the local law is discussed in previous numbers of this 
Review. 69 Though there are clear-cut divisions of opinion in the 
American cases upon the subject of boundaries, there is scarcely 
any difference of opinion upon the question whether the rule in 



63 Fry, Specific Performance, Sth ed., § 1316 et seq. 

** (Aug. 5, 1918), 56 Cal. Dec. 170. 

85 (Aug. 2, 1918), 56 Cal. Dec. 142. 

" (July 24, 1918), 56 Cal. Dec. 83. 

«' (July 3, 1918), 56 Cal. Dec. 48. 

98 (June 24, 1918), 56 Cal. Dec. 1. 

69 See articles in 4 California Law Review, 179 and 292, on the law 
of agreed boundaries, and note in 5 California Law Review, 71, on the 
presumption as to boundaries on or along a road. 
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Dumpor's case applies to covenants as well as to conditions. In 
Rothrock v. Sanborn, 70 the Supreme Court holds that a license to 
assign given to a tenant does not discharge the covenant not to 
assign without the consent of the landlord. The statement in 
Chipman v. Emeric" to the effect that the consent of the land- 
lord once given to an assignment "is sufficient to abrogate the 
covenant against assignment must be regarded as overruled. 
Dumpor's case itself has been termed a "venerable error." 72 

In reading the great number of cases dealing with the law of 
torts, one is impressed by the feeling that there is here need 
for some legislation of a radical character, especially in the field 
of negligence. The automobile in particular seems to involve 
problems in this field absent from the law of ten years since. 
Possibly some sort of an in rem proceeding might be desirable, 
but it is questionable whether common law courts sitting with 
juries and reviewed under an elaborate system of appeal are the 
right sort of machinery to deal with these questions. A few 
broad principles of interest to the lawyer in general practice are, 
however, involved in some of the cases. The "turntable doctrine" 
is held not to apply to a pond in a cemetery, though the swim- 
ming afforded by it was attractive to boys. The owner could 
scarcely make the pond a safe place by the exercise of a reason- 
able amount of expense and attention, the Court pointed out in 
Polk v. Laurel Hill Cemetery Association.™ In Scott v. Times 
Mirror Company,''* a lawyer who recovered a large verdict be- 
fore the jury lost it, because he neither pleaded nor proved his 
professional reputation, — the defamation charged being with ref- 
erence solely to his standing as a lawyer. Hesler v. California 
Hospital Company and Dunn™ was an action by an adminis- 
tratrix for damages sustained by her intestate by reason of 
alleged improper medical treatment. The defendants probably 
chose to reverse the judgment on the merits, as they succeeded 
in doing. At any rate, the point was not urged that the plaintiff's 
death after judgment abated the action for negligence. Is it not 
surprising that with all the progressive legislation on our statute 
books, the legislature has not yet seen fit to place California in 
the same position with regard to survival of actions as many 
of our sister states who do not boast of their progressiveness? 

0. K. M. 

■"> (Aug. 7, 1918), 56 Cal. Dec. 183. 

71 (1855), 5 Cal. 49, 63 Am. Dec. 78. Cf. German American Savings 
Bank v. Goldman (1909), 155 Cal. 683, 688, 102 Pac. 932, 24 L. R. A. 
N. S. 1066. 

72 7 American Law Review, 616. See further Tiffany, Real Property, 
§ 72; 12 Harvard Law Review 272; 17 Columbia Law Review 67; Randall 
v. Tatum (1893), 98 Cal. 390, 33 Pac. 433. 

™ (June 24, 1918), 27 Cal. Apo. Dec. 13. 
7 * (Aug. 6, 1918), 56 Cal. Dec. 180. 
« (Aug. 23, 1918), 56 Cal. Dec. 244. 



